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TRADITIONAL BIOLOGICAL KNOWLEDGE, INNOVATIONS
AND PRACTICES ACT 200X
An Act to protect the rights of owners of traditional biological knowledge, innovations, and
practices.
1 Short title
This Act may be cited as the Traditional Biological Knowledge, Innovations and Practices
Act [date].
2 Commencement
This Act commences on [date].
3 Application
(1) Where there is an inconsistency with intellectual property laws, this Act, is to the extent
of the inconsistency, to prevail.
(2) Section 9(1) of this Act (Moral rights) has retrospective effect.
4 Definitions
In this Act, unless the context otherwise requires:
biological material means any part of a plant, animal or microorganism.
database means the database of traditional biological knowledge, innovations and
practices established under section 7 of the Act;
innovation means traditional biological innovation.
knowledge means traditional biological knowledge.
own in relation to knowledge, innovations and practices, includes the following:
(a) own as a trustee;
(b) own as a custodian;
(c) own as a steward;
and its meaning in any particular context is to be determined according to the history
and traditions and customs and usages of the social group which claims ownership
over that knowledge, innovation or practice.
practice means traditional biological practice.
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social group means a family, clan, tribe, village or similar social organisation.
traditional biological innovation means a product, belonging to a social group,
which has resulted from biological material whose usefulness has been enhanced by
the application of traditional biological knowledge.
traditional biological knowledge means knowledge whether embodied in tangible
form or not, belonging to a social group and gained from having lived in close contact
with nature, regarding:
(a) living things, their spiritual significance, their constituent parts, their life
cycles, behaviour and functions, and their effects on and interactions with
other living things, including humans, and with their physical environment;
(b) the physical environment;
(c) the obtaining and utilising of living or non-living things for the purpose of
maintaining, facilitating or improving human life.
traditional biological practice means a process, method or way of doing things,
belonging to a social group and gained from having lived in close contact with nature.
Tribunal means the Traditional Ownership Tribunal convened under section 13 of
the Act.
5 Competent National Authority
The Competent National Authority for the purposes of this Act is the [insert body] which
shall carry out the functions described in this Act.
6 Ownership
(1) For the purposes of this Act, ownership by a social group over an item of knowledge or an
innovation or a practice is established according to the history and traditions and customs and
usages of that social group.
(2) The [Competent National Authority] may assert ownership over an item of knowledge or
an innovation or a practice in either of the following situations:
(a) where it is satisfied there is no immediately verifiable owner of that knowledge or
innovation or practice. The [Competent National Authority] will be considered to
be the owner for the purposes of this Act of that knowledge or innovation or
practice as trustee on behalf of the eventual owner.
(b) where it is satisfied, after having made extensive efforts to locate an owner of an
item of knowledge or an innovation or a practice, that an owner will not be found.
The [Competent National Authority] will be considered to be the owner for the
purposes of this Act of that knowledge or innovation or practice as trustee on
behalf of [the enacting country].
7 Database of traditional biological knowledge, innovations and practices
(1) The [Competent National Authority] is to establish and maintain a database of knowledge,
innovations and practices and shall enter into it such information as it receives or collects
pertaining to knowledge, innovations and practices.
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(2) An owner may enter its knowledge, innovations and practices in the database.
(3) Where the owner does not specify who can access the information, access will be limited
to the owner. The [Competent National Authority] may also access the information for the
purpose only of seeking the identity of an owner pursuant to section 10 of this Act.
(4) Any person wanting access to information in the database must write to the [Competent
National Authority]. The [Competent National Authority] shall consider the request and may
refuse access, grant access unconditionally or grant access with conditions attached.
(5) Any person who knowingly provides false information for entry into the database
commits an offence and is liable upon conviction to a fine not exceeding [$].
8 Economic rights
(1) In addition to any rights available under applicable intellectual property laws an owner of
an item of knowledge, an innovation or a practice has the exclusive right to use or to
authorise the use of its knowledge, innovation or practice:
(a) for a commercial purpose, or
(b) for an activity that is likely to assist in achieving a commercial purpose.
(2) Any person wanting to use an item of knowledge, an innovation or a practice for a
commercial purpose, or an activity that is likely to assist in achieving a commercial purpose,
must comply with sections 10 and 11 of this Act.
(3) Subsection (2) shall not apply to plant genetic resources for food and agriculture whose
collection, holding, transfer and use are covered by a policy approved by the Secretariat of
the Pacific Community.
(4) Any person who contravenes subsection (2) commits an offence and is liable upon
conviction to a fine not exceeding [$].
9 Moral rights
(1) Owners of knowledge, innovations and practices have the following moral rights:
(a) the right of attribution of ownership in relation to their knowledge, innovations or
practices;
(b) the right not to have ownership over an item of knowledge, an innovation or
practice falsely attributed to them; and
(c) the right not to have their knowledge, innovations and practices subject to
derogatory treatment.
(2) Any person who, upon the commencement of this Act, contravenes subsection (1)
commits an offence and is liable upon conviction to a fine not exceeding [$].
10 Identity of owner and prior informed consent
(1) A prospective user wanting to use an item of knowledge, an innovation or a practice for a
commercial purpose, or an activity that is likely to assist in achieving a commercial purpose,
must in all cases apply to the [Competent National Authority] in the form prescribed by the
[Competent National Authority].

Page 3 of 7

(2) The [Competent National Authority] must give a copy of the application to the social
group they believe to be the owner of the knowledge, innovation or practice applied for and
at the same time publicise the application locally, or where warranted, overseas.
(3) Any social group claiming ownership must identify itself to the [Competent National
Authority] within 30 days from the date the application is publicised and satisfy the
[Competent National Authority] of its claim to ownership.
(4) Where the [Competent National Authority] is satisfied as to the identity of an owner it
must inform the prospective user of the identity, publicise the identity nationally and enter it
into the database along with the information used to prove ownership.
(5) After the expiration of twenty one days from the time the prospective user is informed of
the identity of the owner he must ensure the owner is fully informed of the use proposed to be
made of its knowledge, innovation or practice.
11 Access and Benefit Sharing Agreement
(1) Where the owner gives its prior informed consent to the proposed use, an agreement
between the owner and the user, to be known as an Access and Benefit-Sharing Agreement,
must be negotiated under the supervision of the [Competent National Authority] setting out
the terms under which use is permitted and having regard to the following matters, amongst
others:
Knowledge, innovations and practices:
(a) restrictions on using knowledge in any other material form
(b) restrictions on reproduction, publication, translation, or broadcasting of
knowledge
(c) restrictions on the quantity of an innovation to be obtained
(d) requirement for progress reports to be supplied at each stage of testing of an
innovation
(e) rights regarding anything derived from research on an innovation.
General:
(a) fees or compensation for using the knowledge, innovation or practice
(b) obtaining of relevant permits
(c) duration of the Agreement
(d) choice of law upon breach of a term of the Agreement
(e) options upon breach of a term of the Agreement
(f) limits on transfer to third parties
(g) restrictions on fixation through any process such as making a sound recording or
taking a photograph
(h) intellectual property rights
(i) recognition of moral rights
(j) benefit sharing, monetary and non-monetary, on the successful commercialisation
of any aspect of the knowledge, innovation or practice
(2) The [Competent National Authority] is to ensure that the Agreement is not to the
detriment of the owner.
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(3) Nothing in subsection (1) is to be construed as preventing the promulgation of more
detailed access and benefit regimes for knowledge or for innovations or for practices or for
any combination of these elements.
12 Ownership enquiry
(1) Any person may lodge an enquiry at any time with the [Competent National Authority]
regarding ownership of an item of knowledge, an innovation or a practice. He must
specify the owner of as well as the knowledge, innovation or practice being enquired
about and the basis for the enquiry. He may present such other submissions as he
considers relevant.
(2) The owner being challenged is to be given a copy of the enquiry by the [Competent
National Authority] and must within thirty days provide a written reply along with any
other submissions it considers relevant to the [Competent National Authority] and to the
enquiring party.
(3) The [Competent National Authority] will publicise the enquiry in summary form and
invite submissions from the public.
(4) The [Competent National Authority], acting as mediator, after it has considered all
submissions and when it is satisfied that the issues in dispute have been clarified, must
call a conference between the parties at which the following matters are to be discussed:
(a) whether there is any merit in the enquiry and if not, then the enquiring party is to
be requested to withdraw its enquiry and where this is done then the enquiry will
terminate upon the entry of that information in the database.
(b) whether the parties are owners of different items of knowledge, innovations or
practices and if the parties agree that this is the case then the enquiry will
terminate upon the entry of that information in the database.
(c) whether the parties are co-owners of the knowledge, innovation or practice in
dispute and if the parties agree that this is the case then the enquiry will terminate
upon the entry of that information in the database.
(d) whether only one of the parties is the owner of the knowledge, innovation or
practice in dispute because the other party agrees that this is the case or does not
answer the enquiry then the enquiry will terminate and the appropriate
information entered in the database.
(e) such other matters as the [Competent National Authority] or parties consider
relevant.
13 The Traditional Ownership Tribunal
(1) In the event that a consensual decision pursuant to section 12, or any other additional
means, is not reached either of the parties may then request the [Competent National
Authority] to convene a body, to be known as the Traditional Ownership Tribunal, to
adjudicate on the dispute.
(2) Where, pursuant to subsection (1), a party requests the [Competent National Authority] to
convene the Tribunal, the [Competent National Authority] shall do so within 30 days.
(3) The Tribunal shall consist of three people with expertise in the area under dispute.
(4) The Tribunal shall:
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(a) select a chairperson;
(b) model its rules of procedure as closely as practicable to those of the [principal]
Court;
(c) hear all such evidence as it considers necessary to hear;
(d) consider the evidence and dispose of the dispute by deciding:
(i) that there is no merit in the enquiry, or
(ii) that the parties are owners of different items of knowledge, innovations
or practices, or
(iii) that the parties are co-owners of the knowledge, innovation or
practice, or
(iv) that only one of the parties is the owner of the knowledge, innovation
or practice, or
(v) that none of the foregoing decisions can be made and that the matter
will be referred back to the [Competent National Authority],
and shall have all such powers as are required to carry out these functions.
(7) The [Competent National Authority] shall make available all documents in its possession
or control pertaining to the dispute to the Tribunal and shall act as the secretariat to the
Tribunal.
14 Appeal
A party may, within twenty one days of having received the decision of the Tribunal, appeal
against the decision to the principal [Court] whose decision shall be final.
15 Legal proceedings
(1) The [principal] Court shall have full jurisdiction to hear and determine any proceedings
for infringement or otherwise relating to knowledge, innovations and practices in [the
enacting country], and may grant in addition to any other relief any one or more of the
following remedies:
(a) an injunction;
(b) damages;
(c) a declaration that a right has been contravened;
(d) an order for a public apology;
(e) an order that any false attribution or derogatory treatment cease or be reversed;
(f) an order for an account of profits;
(g) an order for the seizure of any object made contrary to this Act;
(h) an order for the impounding and destruction of any object used in the commission
of an offence under this Act.
(2) The [principal] Court in deciding what relief is to be granted may take into account all or
any of the following factors:
(a) whether the defendant was aware or ought reasonably to have been aware of the
rights of the owner;
(b) the effect on the reputation of the owner resulting from the unauthorised use;
(c) anything done by the defendant to mitigate the effects of the unauthorised use;
(d) any cost or difficulty that may have been associated with identifying the owner;
(e) any cost or difficulty in ceasing or reversing any false attribution of ownership, or
derogatory treatment of the knowledge, innovation or practice;
(f) whether the parties have undertaken any other action to resolve the dispute.
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16 Offence by a company
Where a company commits an offence under this Act, any officer, director, employee or
agent of the company who directed, authorised, assented to, or acquiesced in the commission
of the offence is a party to and guilty of the offence, and is personally liable to the
punishment provided for the offence, whether or not the company has been prosecuted or
convicted.
17 Reciprocal agreements
In accordance with reciprocal agreements entered into with other countries or territories, this
Act may provide the same protection for knowledge, innovations and practices originating in
those countries or territories as it provides for knowledge, innovations and practices
originating in [the enacting country].
18 Regulations
The [insert] acting upon the advice of [insert] may make regulations for giving full effect to
the provisions of this Act and for its due administration.
This Act is administered in the [Competent National Authority]
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